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Appellants submit the following brief on appeal in accordance with 37 C.F.R. § 

41.37: 

1- REAL PARTY IN INTEREST 

The real party in interest in this matter is the assignee of record, Kimberly-Clark 
Worldwide, Inc. 

2 - RELATED APPEALS AND INTERFERENCES 

There are no other appeals or interferences known to the Appellants or the 
Appellants' legal representative which will directly affect or be directly affected by or 
have a bearing on the Board's decision in the pending appealA 

3- STATUS OF CLAIMS 

Currently, claims 33, 37-40, and 42-53 remain pending in the present application 
including independent claim 33. Claims 1-32, 34-36 and 41 were previously cancelled 
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from the present application. All pending claims are attached hereto in the Claims 
Appendix. 

In the Final Office Action of December 2, 2008, claims 33, 37-40, and 42-53 were 
finally rejected under 35 U.S.C. § 103(a). Additionally, claims 33, 37-40, and 42-53 
were finally rejected under 35 U.S.C. § 112, first paragraph. 

The rejections of claims 33, 37-40, and 42-53 are hereby appealed. 
4. STATUS OF AMENDMENTS 

Ap^ 

dependent claim 42. The Amendment was not entered. 
5 - SUMMARY OF CLAIMED SUBJECT MATTER 

In general, the present application is directed to improved thermal stabilization 
and processing behavior of block copolymer compositions by blending. See, e.g., Title. 
For example, independent claim 33 is directed to a nonwoven composite. See, e.g., pg. 
6, lines 14-15; pg. 9, lines 29-32. The composite comprises an extruded film layer 
adhered to a non-woven material. See, e.g., pg. 5, line 10-pg. 6, line 17; pg. 23, lines 
12-25. The film layer comprises a blended composition. See, e.g., pg. 4, lines 7-14. 
The composition comprises an unsaturated styrene-isoprene-styrene block copolymer 
and a compatibilizer including a styrene-butadiene-styrene block copolymer. See, e.g., 
pg. 4, lines 25-27. The unsaturated styrene-isoprene-styrene block copolymer has a 
melt flow rate of less than 20 g/10 min. See, e.g., pg. 18, line 25-pg. 19, line 3. The 
compatibilizer has a melt flow rate of about 20 g/1 0 min. or more. See, e.g., pg. 4, lines 
17-18. The styrene-isoprene-styrene and styrene-butadiene-styrene block copolymers 



Page 2 of 27 



Appi. No. 10/749,681 

Brief on Appeal dated May 29, 2009 

are present in the blended composition in a ratio of from about 1.5:1 to about 2.5:1. 
See, e.g., pg. 19, lines 9-13. 

Claim 37 adds the limitation that the compatibilizer has a melt flow rate of about 
30 g/10 min. or more. See, e.g., pg. 4, lines 18-20. 

Claim 38 adds the limitation that the compatibilizer has a melt flow rate of about 
40 g/10 min. or more. See, e.g., pg. 4, lines 20-22. 

Claim 42 adds the limitation that the styrene-isoprene-styrene and styrene- 
butadiene-styrene are present in the blended composition in a ratio of about 2:1 . See, 
e.g., pg. 4, lines 27-30. 

Claim 46 adds the limitation that the compatibilizer has a styrene content by 
weight of at least forty percent. See, e.g., pg. 5, lines 8-9. 

Claim 52 adds the limitation that the blended composition further comprises a 
polyolefinic polymer wherein the unsaturated styrene-isoprene-styrene block copolymer 
and said compatibilizer are present with said polyolefinic polymer in a ratio from about 
20:80 to about 40:60 unsaturated styrene-isoprene-styrene block copolymer and 
compatibilizer to polyolefinic polymer. See, e.g., pg. 4, lines 30-34. 

Claim 53 adds the limitation that the blended composition further comprises a 
polyolefinic polymer wherein the unsaturated styrene-isoprene-styrene block copolymer 
and said compatibilizer are present with said polyolefinic polymer in a ratio from about 
95:5 to about 80:20 unsaturated styrene-isoprene-styrene block copolymer and 
compatibilizer to polyolefinic polymer. See, e.g., pg. 4, line 30-pg. 5, line 1. 
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6 - GROUNDS OF REJECTION TO BE REVIEWED ON APPEAL 

!. Claims 33, 37-40, and 42-53 stand rejected under 35 U.S.C. § 1 12, first 
paragraph as failing to comply with the written description requirement. 

II. Claims 33, 37-40, and 43-53 stand rejected under 35 U.S.C. § 103(a) as 
being unpatentable over U.S. Patent No. 6,531 ,544 (hereinafter " Vaughan ") in view of 
U.S. Patent No. 4,965,122 (hereinafter " Morman ") or U.S. Patent No. 6,648,869 
(hereinafter "Gillies") or U.S. Patent No. 5,665,186 (hereinafter "Datta"), wherein the 
secondary reference is relied upon for cl^ 

III. Claims 33, 37-40, 42-46, and 50-53 stand rejected under 35 U.S.C. § 
103(a) as being unpatentable over U.S. Patent Application No. 2003/0125442 
(hereinafter " Maris ") optionally in view of U.S. Patent No. 5,681 ,894 (hereinafter 
" Williams "). 

7. ARGUMENT 

Appellants respectfully submit that the presently pending claims are patentable 

over the cited references and rejections. 

I. Claims 33, 37-40, and 42-53 comply with the written description 
requirement under 35 U.S.C. § 112. 

To satisfy the written description requirement, a patent specification must 

describe an invention in sufficient detail that one skilled in the art can clearly conclude 

that "the inventor invented the claimed subject matter," to ensure, e.g., that the inventor 

had possession of the claimed subject matter as of the desired priority date. Lockwood 

v. American Airlines, Inc. , 41 USPQ2d 1961 (Fed. Cir. 1997); In re Gostelli , 10 USPQ2d 

1 The Final Office Action included a second recitation of Morman as an optional secondary reference. Appellants 
believe this to be a typographical error as citing Morman a second time is redundant. 
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1614 (Fed. Cir. 1989). Thus, the specification need only convey to those skilled in the 
art with reasonable clarity that Applicants possessed the claimed invention. 

Appellants note that the Examiner confirmed that he intended this rejection to be 
under the first paragraph of § 1 12 - "the pertinent issue [is] new matter, not clarity." 
Final Office Action, pg. 5, lines 17-18. Specifically, the Examiner states that "the 
specification as filed does not disclose the end point of "about" 2.5:1 as recited in the 
last line of claim 33." Final Office Action, pg. 2, lines 5-7. 

As^a preH 

the specification. At pg. 19, lines 9-10, the specification discloses that "it has been 
found that when SIS and SBS polymers are blended in a ratio range between about 
1.5:1 and 2.5:1 . . ." By comparison, claim 33 requires SIS and SBS present in the 
blended composition "in a ratio of from about 1.5:1 to about 2.5:1." Thus, the 
specification discloses a range modified by the term of degree "about" while claim 33 
discloses each endpoint as modified by the term of degree "about." Appellants 
respectfully submit that the claimed limitation of "a ratio of from about 1.5:1 to about 
2.5:1" is functionally equivalent to the disclosure of "a ratio range between about 1.5:1 
and 2.5:1." Thus, first, Appellants respectfully submit that the endpoint of "about 2.5:1" 
is explicitly disclosed. 

Second, even if "about 2.5:1" is not explicitly disclosed, Appellants respectfully 
submit that the specification clearly indicates that the inventors were in possession of 
"about 2.5:1" at the time of filing. For instance, the Examples teach testing on polymer 
blends in 1:1, 2:1, 3:1, and 4:1 ratios (See also Fig. 3 illustrating the viscosity slope for 
blends of 1:1, 2:1, and 3:1 ratios). Pg. 25, lines 6+. Furthermore, the specification 
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discloses ratios between about 1.8:1 and 2.3:1 and about 2:1. Pg. 19, lines 16-17. 

Thus, clearly Applicants were in possession of ratios other than exactly 2.5:1 . 

Finally, even if the endpoint of "about 2.5:1" is not explicitly disclosed and other 

ratios disclosed in the specification do not confirm that Appellants were in possession of 

"about 2.5:1 " at the time of filing, Appellants respectfully submit that the specification 

conveys with reasonable clarity to those skilled in the art that Appellants possessed the 

endpoint of "about 2.5:1" at the time of filing. One skilled in the art appreciates that, in 

terms of a blended ratio, "about 2,5:1 " is clear, but flexible. See Ex parte Eastwood, 

163 U.S.P.Q. 316 (Bd. App. 1968). 

II. Claims 33, 37-40, and 43-53 are patentable over Vaughan in view of 
Morman or Gillies or Datta . 

Vaughan is directed to a hot melt adhesive for bonding lotion coated substrates. 

Vaughan discloses that SIS and SBS block copolymers may be utilized in the 

adhesive. 2 

A. Independent claim 33 is patentable over Vaughan, 

Independent claim 33 recites: 

A nonwoven composite, comprising: 
a non-woven material; 

an extruded film layer adhered to said non-woven material, 

said film layer prepared from a blended composition comprising 

a) an unsaturated styrene-isoprene-styrene block copolymer having 
a melt flow rate of less than 20 g/10 min., 

b) a compatibilizer including a styrene-butadiene-styrene block 
copolymer, wherein said compatibilizer has a melt flow rate of about 
20 g/10 min. or more; and 

wherein said styrene-isoprene-styrene and styrene-butadiene- 
styrene block copolymers are present is said blended composition in 
a ratio of from about 1 .5:1 to about 2.5:1. 



" Morman , Gillies , and Datta will not be described here. The Examiner utilizes the secondary references for claims 
47-49, which are not separately argued here. 
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1 & Vaughan fails to teach or suggest an SBS block copolymer 
with a melt flow rate of about 20 g/10 min. or more. 

To establish a prima facie case of obviousness, in addition to other requirements, 

the prior art references when combined must teach or suggest all the claim limitations. 

iii it? vaeuiy &h( r.^u hoo, uomzu \hoo (reu. oir. as noted aDOve, 

independent claim 33 contains thfi limitation that thp film Ia\/pr inr.lndps ^ mmnatihiliypr 
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including an SBS block copolymer, wherein the compatibilizer has a melt flow rate of 
about 20 g/1 0 min. or more. Vaughan fails to teach or fairly suggest this limitation. 



The Final Office Action asserts that Vaughan discloses a first block copolymer 

with an MFR of less than 20 g/1 0 min. and a second one greater than 30 g/10 min. 

Appellants respectfully disagree. Vaughan does not disclose the use of an SBS block 

copolymer having an MFR of greater than 20 g/10 min. as required by independent 

claim 33. The Office Action points to the following excerpt of Vaughan : 

In the case of block copolymer having a styrene content of greater than 40 
wt-% the melt flow rate is typically relatively high, about 30 MFR or 
greater. Preferably, the second block copolymer has a styrene 
content of about 30 wt-% or lower and a melt flow rate of less than 10 
g/10 min. More preferably the second block copolymer is sufficiently 
high in molecular weight such that the solution viscosity, rather than 
the melt flow rate is reported. In a preferred embodiment the solution 
viscosity of the second block copolymer is greater than 5,000 cps for a 25 
wt-% solution of polymer and toluene at 20.degree. C, preferably greater 
than about 10,000 cps, more preferably greater than about 15,000, and 
most preferably about 20,000 cps or greater. Col. 4, lines 22-35 
(emphasis added). 

Appellants respectfully submit that Vaughan has not disclosed the use of an SBS block 
copolymer having a melt flow rate of greater than 20 g/10 min. Vaughan has simply 
disclosed that when the styrene content is greater than 40 wt-%, the melt flow rate is 
about 30 g/10 min. or greater. This property is not desirable for the second block 
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copolymer of Vaughan . As such, Vaughan discloses that the second block copolymer 
has a styrene content of 30 wt-% or less and an MFR of less than 10 g/10 min. 
Furthermore, even more preferably, the block copolymer has such a low MFR that the 
solution viscosity is reported rather than the MFR. Thus, Vaughan teaches away from 
an SBS copolymer having a melt flow rate of greater than 20 g/10 min. as required by 
independent claim 33. 

The Final Office Action responds to this argument stating: 

the second copolymer for styrenic contents higher than 40% if Vaughan 
meant that styrenic copolymers with more than 40% styrene should not be 
used at all. Even for the sake of argument that Vaughan is disclosing a 
less preferred embodiment for use of block copolymers with MFR's 
greater than 20 . . . 

Applicants submit that the use of copolymers with more than 40% styrene is not a 
lesser preferred embodiment, but it is expressly taught against . The excerpt in 
question is quoted above. One skilled in the art would understand that Vaughan simply 
discloses that above 40% styrene content, ( undesirable ) MFR's of 30 or more are 
obtained. Thus, Vaughan utilizes block copolymers with a styrene content of less than 
30 wt.% in order to achieve an MFR of less than 10 g/10 min. Furthermore, Vaughan 
reinforces this notion of expressly using copolymers containing 30 wt.% or less styrene 
by indicating that it is most preferred that the MFR be so low that it is reported a 
viscosity rather than MFR. Col. 4, lines 27-35. 

2. Vaughan fails to teach an extruded film layer prepared from 
the claimed blended composition. 

To establish a prima facie case of obviousness, in addition to other requirements, 

the prior art references when combined must teach or suggest all the claim limitations. 
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In re Vaeck , 947 F.2d 488, 20 USPQ2d 1438 (Fed. Cir. 1991). As noted above, 
independent claim 33 contains the limitation that the extruded film layer is adhered to 
the non-woven material. Vaughan fails to teach or fairly suggest this limitation. 
Vaughan is directed to: 

hot melt adhesive compositions for the assembly of disposable absorbent 
articles such as disposable diapers wherein the adhesive is in contact with 
an oil-based skin care ingredient, and the resulting disposable absorbent 
article. The adhesive is particularly useful for adhesively bonding elastic 
to nonwoven, and exhibits good stress resistance in the presence of 
lotion. Col. 1, lines 7-14. 

Thus, the composition of Vaughan that the Examiner opines obviates Appellants' 

claimed blended composition of SIS and compatibilizer is an adhesive that is utilized to 

bond elastics and nonwovens. In stark contrast, Appellants disclose and claim an 

extruded film adhered a nonwoven layer forming a composite wherein the extruded 

film is prepared from a blended composition comprising an unsaturated SIS having a 

melt flow rate of less than 20 g/10 min and a compatibilizer including an SBS copolymer 

with a melt flow rate of about 20 g/10 min. or more, wherein the SIS and SBS are 

present in a ratio from about 1 .5:1 to about 2.5:1 . Vaughan fails to teach or suggest 

such a limitation. 

3. Vaughan fails to teach SIS and SBS block copolymer 
blended in a ratio of from about 1.5:1 to about 2.5:1. 

To establish a prima facie case of obviousness, in addition to other requirements, 

the prior art references when combined must teach or suggest all the claim limitations. 

In re Vaeck , 947 F.2d 488, 20 USPQ2d 1438 (Fed. Cir. 1991). As noted above, 

independent claim 33 contains the limitation that the SIS and SBS copolymers are 
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blended in a ratio of from about 1.5:1 to about 2.5:1. Vaughan fails to teach or fairly 
suggest this limitation. 

In attempting to obviate this limitation, the Office Action points to Example 2 and 
states that Example 2 discloses "high MFR block copolymer to low MFR block 
copolymer of 1:1.5." Appellants note that claim 33 requires SIS and SBS block 
copolymers present is the blended composition from about 1.5:1 to about 2.5:1. 
Example 2 fails to disclose the use of any SBS. Indeed, the only Example that 
discloses SBS is Example 1 in which the MFR of SBS is so low 
reported rather than the MFR (i.e., MFR is less than 0.5 g/10 min.). 

The Examiner attempts to respond to this argument in the Advisory Action dated 
February 27, 2009 stating "Example 2 fails to disclose an SBS copolymer but column 4, 
lines 20-25 of the reference discloses the interchangability of SBS and SIS." First, it is 
unclear as to which polymer component is supposedly the "first and second 
components" as each component requires a styrene content of less than 30% as noted 
above. Second, Example 2 illustrates the reasoning for the requirement that the styrene 
content is less than 30% as the adhesion properties of Example 2 were "not as good" as 
Example 1 . Col. 9, line 1 1 . As such, while the SIS component Vector® 441 1 disclosed 
in Example 2 has a styrene content of 44%, there is no teaching or suggestion (indeed, 
as noted above the remainder of the specification teaches away ) to substitute the 
Vector® 441 1 component with an SBS with the same styrene content that also yields an 
MFR of 40 g/10 min. in order to yield Applicants' claimed invention. Plainly, the only 
reasoning to modify the undesired composition of Example 2 in the manner suggested 
in the Final Office Action results from using Appellant's disclosure as a blueprint to 
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reconstruct the claimed invention out of isolated teachings in the prior art, which is 
improper under 35 U.S.C. § 103. Accordingly, it is respectfully submitted that any such 
modification of the cited references relies on the impermissible use of hindsight, which 
cannot be successfully used to support a prima facie case of obviousness. 

Appellants urge that the claimed ratio of from about 1.5:1 to about 2.5:1 of SIS 
and SBS block copolymers in the blended composition is not merely an obvious design 
choice. As noted throughout the specification, while unsaturated block polymers have 
been frequently used in adhesive-type applications, the use of such polymers has 
presented significant manufacturing challenges in extrusion of film and filaments. The 
stability of the unsaturated block copolymers over the extended period of time required 
to extrude film and filaments is not predictable and often results in severe manufacturing 
disturbances. In Applicants 5 claimed ratios of SIS to SBS, a relatively flat viscosity line 3 
was discovered, which is indicative of thermal stability in the extrusion process. The 
inventors discovered that the blended SIS and SBS polymer resins demonstrated a 
relatively constant viscosity, and exhibited an increased ability to withstand degradation 
in the extrusion process as the ratio of blended styrenic isoprene to styrenic butadiene 
approached the claimed ratio. Incidentally, Appellants respectfully note that the 
Examiner agreed with Applicants' assertion in the Advisory Action mailed March 13, 
2008 stating that "the claims of record do not recite any particular ratio of 'a' to 'b' with 
the exception of claim 42 which is now allowable over Vaughan." 



See, for example, Fig. 3. 
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B. Dependent claim 37 is patentable over Vaughan. 

Claim 37 adds the limitation that the SBS has a melt flow rate of about 30 g/1 0 
min or more. This limitation further defines over Vaughan for the reasoning noted 
above with respect to independent claim 33 and the limitation of a melt flow rate of 
about 20 g/10 min or more. 

C. Dependent claim 38 is patentable over Vaughan . 

Claim 38 adds the limitation that the SBS has a melt flow rate of about 40 g/10 
min or more. ^This limitation further defines over Vaughan for4 
above with respect to independent claim 33 and the limitation of a melt flow rate of 
about 20 g/10 min or more. 

D. Dependent claim 42 is patentable over Vaughan . 4 

Claim 42 adds the limitation that the SIS and SBS are present in the blended 
composition in a ratio of about 2:1 . In rejecting this claim, the Examiner states this 
limitation would be obvious "absent any showing of surprising or unexpected results." 
As noted throughout the specification, while unsaturated block polymers have been 
frequently used in adhesive-type applications, the use of such polymers has presented 
significant manufacturing challenges in extrusion of film and filaments. The stability of 
the unsaturated block copolymers over the extended period of time required to extrude 
film and filaments is not predictable and often results in severe manufacturing 
disturbances. In Applicants' claimed ratios of 2:1 , a relatively flat viscosity line 5 was 
discovered, which is indicative of thermal stability in the extrusion process. The 

4 Dependent claim 42 was not included in the rejection heading. However, the limitation was explicitly 
addressed at pg. 3, lines 18-21 of the Final Office Action. 

5 See, for example, Fig. 3. 
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inventors discovered that the blended SIS and SBS polymer resins demonstrated a 
relatively constant viscosity, and exhibited an increased ability to withstand degradation 
in the extrusion process as the ratio of blended styrenic isoprene to styrenic butadiene 
approached the claimed ratio. Thus, a ratio of about 2:1 is not merely an obvious 
design choice and the only reasoning to modify Vaughan in the manner suggested in 
the Final Office Action results from using Appellant's disclosure as a blueprint to 
reconstruct the claimed invention out of isolated teachings in the prior art, which is 
improper under 35 U,S : ^ 

E. Dependent claim 46 is patentable over Vaughan . 

Claim 46 adds the limitation that the compatibilizer has a styrene content by 
weight of at least 40%. Appellants respectfully submit that Vaughan teaches away from 
such a limitation as noted above with respect to independent claim 33. 

F. Dependent claims 52 and 53 are patentable over Vaughan , 
Claim 52 adds the limitation that the blended composition further comprises a 

polyolefinic polymer and the ratio of SIS and compatibilizer to polyolefinic polymer is 

from about 20:80 to about 40:60. Claim 53 adds the limitation that the blended 

composition further comprises a polyolefinic polymer and the ratio of SIS and 

compatibilizer to polyolefinic polymer is from about 95:5 to about 80:20. Vaughan fails 

to disclose or fairly suggest such limitations. 

III. Claims 33, 37-40, and 42-46 and 50-53 are patentable over Maris 
optionally in view of Williams , 

Maris is directed to a free flowing powder. Williams is directed to a soft, flexible 
tampon applicator. 
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A. Independent claim 33 is patentable over Maris in view of 
Williams . 

Independent claim 33 recites: 

A nonwoven composite, comprising: 
a non-woven material; 

an extruded film layer adhered to said non-woven material, 

said film layer prepared from a blended composition comprising 

a) an unsaturated styrene-isoprene-styrene block copolymer having 
a meit fiow rate of iess than 20 g/10 min., 

b) a compatibilizer including a styrene-butadiene-styrene block 
copolymer, wherein said compatibilizer has a melt flow rate of about 
20 g/10 min. or more; and 

wherein said styrene a n d sty re n e- b u ta d i en e- 

styrene block copolymers are present is said blended composition in a 
ratio of from about 1.5:1 to about 2.5:1. 

1. Maris fails to teach or suggest an SBS block copolymer 
with a melt flow rate of about 20 g/10 min. or more. 

To establish a prima facie case of obviousness, in addition to other requirements, 

the prior art references when combined must teach or suggest all the claim limitations. 

In re Vaeck , 947 F.2d 488, 20 USPQ2d 1438 (Fed. Cir. 1991). As noted above, 

independent claim 33 contains the limitation that the SBS block copolymer comprises a 

melt flow rate of about 20 g/1 0 min. or more. Maris fails to teach or fairly suggest this 

limitation. 

The Office Action indicates that Maris discloses a block copolymer "a1" having a 

MFR of less than 20. The Office Action also indicates that Maris et al. discloses a 

second styrenic block copolymer "a2." Regarding "a2", the Office Action states: 

Note paragraph 23 (of Maris, et al. ) where it is disclosed that the "a" block 
copolymers may have a molecular weight as low as 25,000 and since melt 
flow rate varies inversely with molecular weigh and since 25,000 is a fairly 
low molecular weight applicants MFR of greater than about 20 would 
reasonably appear to be inherent. 
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Furthermore, the Office Action points to Williams et al. for evidence that an SBS 
copolymer with a molecular weight of 58,000 has a melt flow rate of 23 g/1 0 min. 

As a preliminary matter, the Examiner has not evidenced the proper 
requirements to establish inherency. To establish inherency, the evidence must not 
"reasonably appear to be inherent," but must make clear that the missing descriptive 
matter is necessarily present in the thing described in the reference, and that it would be 
so recognized by persons of ordinary skill. The mere fact that a certain thing may occur 
or be present in the reference is not sufficient. In re Robertson , 169 F.3d 743, 745, 49 
U.S.P.Q.2d 1949, 1950-51 (Fed. Cir. 1999) (citations omitted); In re Riickaert , 9 F.3d 
1531, 1534, 28 U.S.P.Q.2d 1955, 1957 (Fed. Cir. 1993). Simply stated, inherency may 
not be established by probabilities or possibilities. 

Furthermore, Appellants note that the molecular weight disclosure of Maris is for 
the mixture of both a1 and a2 components. First, as paragraph 0019 of Maris 
discloses, the ratio of a1 to a2 may be 5:95 to 95:5. Thus, with such a broad range of 
the mixture and the extended range of the MW (i.e., 25,000 to exceeding 1,000,000), 
clearly, there can be no appropriate correlation to be drawn in order to satisfy 
"inherency" under the United States Patent Laws. 

Additionally, Appellants note there can be no direct correlation between 
molecular weight an MFR as various other properties such as, for instance, whether the 
copolymer is linear, radial, star-shaped, etc., the respective amounts of each block in 
the tri-block copolymer, the degree of crosslinking present, etc. affect the "correlation." 

In response to these arguments, the Final Office Action indicates: 

the issue with regard to obviousness relying on Maris alone is whether a 
SBS or SIS block copolymer as disclosed by Maris with a molecular 
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weight of 25,000 could possibly have a MFR of 20 or less seems unlikely 
based on MFR and molecular weight data reported by the prior art. 

The molecular weight data "reported by the prior art" referenced appears to be the lone 

portion of Williams that discloses an SBS copolymer with a MW of 58,000 and an MFR 

of 23 g/10 ffiin. Such a disclosure by Williams et al. is clearly not dispositive and 

evidence to sustain a 103 rejection based on inherency. Furthermore, Applicants again 

note that the 25,000 molecular weight reported by Maris is of a mixture of a1 and a2. 

r\o ulsoiOocu In pcu c*y i dpi i ic?, 3 I may Dt; pit?bt;iii mi cii I dinuuiiL ui Z)"OVo. i llUb, 

hypothetically, a1 could be a copolymer with an MFR of 19 6 , a MW of 25,000, and be 
present in an amount of 95% and a2 could be one of the disclosed SBS copolymers for 
a2 such as Kraton D-1101, Kraton D-1102, or Kraton D-4271 (all of which Applicants 
have previously submitted evidence that the MFR is less than 20) and still meet the 
molecular weight minimum. 

Furthermore, the 25,000 MW minimum of Maris could simply be met utilizing a 
polymer that is not SBS (as required by Applicants). Maris discloses any number of 
polymers may be utilized as a2: "the further block copolymer (a2) may in principle be 
any block copolymer comprising at least one poly(vinylaromatic monomer) block and at 
least one hydrogenated or unhydrogenated poly(conjugated diene) block." If [0020]. 
Thus, the disclosure by Maris of an (a) mixture having a molecular weight as low as 
25,000 could encompass any (a2) copolymers, not just the SBS copolymers required by 
Applicants independent claim 33. Furthermore, Appellants have provided evidence in 
the record that each SBS copolymer disclosed as suitable in Maris comprise melt flow 
rates no where near Applicants 5 claimed minimum of 20 g/10 min. 

6 Applicants note that the Examiner has equated "al" with Applicants' claimed SIS (not SBS). 
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Appellants assert the above possibilities merely to point out that Maris does not 
necessarily disclose the use of an SBS having an MFR greater than 20. That, 
combined with the evidence Appellants have submitted for the record illustrating that 
every "suitable" SBS disclosed by Maris for use as component a2 has an MFR of less 
than 20, clearly illustrates that the Examiner's inherency arguments are based on mere 
possibilities. Appellants again note that the Examiner's assertions fail to meet the § 
103 requirements for inherency. "To establish inherency, the evidence must make clear 
that the missing descriptive matter is necessarily present in the thing described in the 
reference, and that it would be so recognized by persons of ordinary skill. The mere 
fact that a certain thing may occur or be present in the reference is not sufficient." In re 
Robertson, 169 F.3d 743, 745 (Fed. Cir. 1999) (citations omitted); See also, MPEP § 
2163.07(a). 

2. Maris fails to teach or suggest a nonwoven composite 
comprising a non-woven material and an extruded film 
layer. 

To establish a prima facie case of obviousness, in addition to other requirements, 
the prior art references when combined must teach or suggest all the claim limitations. 
In re Vaeck , 947 F.2d 488, 20 USPQ2d 1438 (Fed. Cir. 1991). As noted above, 
independent claim 33 contains the limitation of a nonwoven composite comprising a 
nonwoven material and an extruded film layer. Maris fails to teach or fairly suggest this 
limitation. 

Maris is directed to "a free flowing powder composition." [0001]. Particularly, 
the powder can be used as dashboard skins of instrument panels, console boxes, door 
trims, other interior trims in automobiles, and other applications made by slush molding 
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processes, [0002]. The free flowing powder composition is "made by milling, 
micropelletizing, or similar techniques." If [0015]. 

Maris fails to teach a nonwoven material. Maris fails to teach an extruded film 
layer. As such, Maris certainly fails to teach a nonwoven film layer adhered to an 
extruded film layer creating a composite. Williams (a tampon applicator) fails to remedy 
these deficiencies. Indeed, the Examiner fails to address any of these limitations in the 
Final Office Action. 

In the Advisory Action dated February 27, 2009, the Examiner states, "if the 
examiner is incorrect regarding (inherency) there is the issue that . . . (one skilled in the 
art) would reasonably conclude based on Maris' disclosure alone that MFR's of greater 
than 20 would be workable." For arguments sake, even if correct, the Examiner has 
failed to show ANY reason to modify Maris in such a manner. There must be some 
articulated reasoning with some rational underpinning to support the legal conclusion of 
obviousness." KSRJnt] Co. v. Teleflex Inc. . 127 S. Ct. 1727 (2007) (quoting In re Kahn , 
441 F.3d 977, 988 (Fed. Cir. 2006)). 

Appellants have described and claimed a composite with a film layer that 
contains an SIS copolymer with an MFR of less than 20 g/10 min. and a compatibilizer 
including an SBS copolymer with a melt flow rate of about 20 g/1 0 min. or more. The 
SIS and SBS are present in the blended composition in a ratio of from about 1.5:1 to 
about 2.5:1 . As noted throughout the specification, while unsaturated block polymers 
have been frequently used in adhesive-type applications, the use of such polymers has 
presented significant manufacturing challenges in extrusion of film and filaments. The 
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stability of the unsaturated block copolymers over the extended period of time required 
to extrude film and filaments is not predictable and often results in severe manufacturing 
disturbances. In Applicants' claimed ratios of SIS to SBS, a relatively flat viscosity line 7 
was discovered, which is indicative of thermal stability in the extrusion process. The 
inventors discovered that the blended SIS and SBS polymer resins demonstrated a 
relatively constant viscosity, and exhibited an increased ability to withstand degradation 
in the extrusion process as the ratio of blended styrenic isoprene to styrenic butadiene 
approachedthe claimedratio;-=^ 

Thus, the Examiner has failed to point to any type of motivation to one skilled in 
the art to modify Maris in such a manner. Clearly, the Examiner's only incentive or 
motivation for modifying Maris in this manner results from using Appellant's disclosure 
as a blueprint to reconstruct the claimed invention out of isolated teachings in the prior 
art, which is improper under 35 U.S.C. § 103. It is improper to use a patent applicant's 
own specification to provide the only suggestion for modifying the prior art. The Federal 
Circuit has repeatedly warned against using the Applicant's disclosure as a blueprint to 
reconstruct the claimed invention out of isolated teachings in the prior art. See Grain 
Processing Corp. v. American Maize- Products , 5 U.S.P.Q.2d 1788 (Fed. Cir. 1988). 

4. The Examiner improperly combines Maris with Williams . 

In the Advisory Action dated February 27, 2009, the Examiner states, "if the 
examiner is incorrect about this also (i.e. the modification of Maris argued above) there 
is motivation to use the block copolymer of ( Williams )." Appellants respectfully 



7 See, for example, Fig. 3. 
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disagree. Williams is directed to "a soft, flexible tampon applicator barrel to provide 
comfort and ease of insertion into a vagina." 

Thus, the Examiner purports to combine a free flowing powder composition 
( Maris ) with a tampon applicator ( Williams ) in an attempt to yield Appellants' claimed 
invention of a nonwoven composite. Other than a simple statement that "there is 
motivation" (Advisory Action), the Examiner has not pointed out ANY reason to modify 
these references in this manner to yield Appellants' claims, let alone, "some articulated 
reasoning with some rational underpinning to support the legal conclusion of 
obviousness" KSR Int'l Co. v. Teleflex Inc. . 127 S. Ct. 1727 (2007) (quoting In re Kahn . 
441 F.3d 977, 988 (Fed. Cir. 2006)). 

The U.S. Supreme Court recently reaffirmed that "[a] factfinder should be aware, 
of course, of the distortion caused by hindsight bias and must be cautious of argument 
reliant upon ex post reasoning." KSR Int'l Co. v. Teleflex Inc. . 127 S. Ct. 1727. See 
also, Graham v. John Deere Co. . 383 U.S. at 36. Only with Applicants' specification 
could the structure of claim 33 be attained, and any attempt to arrive at the structure of 
claim 33 through study of the cited references is only reachable from improper hindsight 
analysis after viewing Applicants' specification. It is improper to use a patent applicant's 
own specification to provide the only suggestion for modifying the prior art. The Federal 
Circuit has repeatedly warned against using the Applicant's disclosure as a blueprint to 
reconstruct the claimed invention out of isolated teachings in the prior art. See Grain 
Processing Corp. v. American Maize-Products . 5 U.S.P.Q.2d 1788 (Fed. Cir. 1988). 



Page 20 of 27 



Appl. No. 10/749,681 

Brief on Appeal dated May 29, 2009 

B. Dependent claim 37 is patentable over Maris in view of 
Williams. 

Claim 37 adds the limitation that the SBS has a melt flow rate of about 30 g/10 
min or more. This limitation further defines over Maris and Williams for the reasoning 
noted above with respect to independent claim 33 and the limitation of a melt flow rate 
of about 20 g/10 min or more. 

C. Dependent claim 38 is patentable over Maris in view of 
Williams. 

min or more. This limitation further defines over Maris and Williams for the reasoning 
noted above with respect to independent claim 33 and the limitation of a melt flow rate 
of about 20 g/10 min or more. 

D. Dependent claim 46 is patentable over Maris in view of 
Williams. 

Claim 46 adds the limitation that the compatibilizer has a styrene content by 
weight of at least 40%. Appellants respectfully submit that neither Maris nor Williams 
teach such a limitation. 

E. Dependent claims 52 and 53 are patentable over Maris in view 
of Williams . 

Claim 52 adds the limitation that the blended composition further comprises a 
polyolefinic polymer and the ratio of SIS and compatibilizer to polyolefinic polymer is 
from about 20:80 to about 40:60. Claim 53 adds the limitation that the blended 
composition further comprises a polyolefinic polymer and the ratio of SIS and 
compatibilizer to polyolefinic polymer is from about 95:5 to about 80:20. Neither Maris 
nor Williams disclose or fairly suggest such limitations. 
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In conclusion, Appellants request favorable action and allowance of the presently 



pending claims. 



Respectfully requested, 
DORITY & MANNING, P.A. 



Registration No. 58,662 
P.O. Box 1449 
Greenville, SC 29602-1449 
Phone: (864) 271-1592= 
Facsimile: (864) 233-7342 




Date: ^/ffi/oq 
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8. CLAIMS APPENDIX 

1-32. (Cancelled) 

33. (Rejected) A nonwoven composite, comprising: 
a non-woven material; 

an extruded film layer adhered to said non-woven material, said film layer 
prepared from a blended composition comprising 

a) an unsaturated styrene-isoprene-styrene block copolymer having a melt flow 
rate of less than 20 g/10 min., 

b) a compatibilizer including a styrene-butadiene-styrene block copolymer, 
wherein said compatibilizer has a melt flow rate of about 20 g/10 min. or more; and 

wherein said styrene-isoprene-styrene and styrene-butadiene-styrene block 
copolymers are present is said blended composition in a ratio of from about 1.5:1 to 
about 2.5:1 . 

34-36. (Cancelled) 

37. (Rejected) The composite of claim 33, wherein said compatibilizer has a 
melt flow rate of about 30 g/1 0 min. or more. 

38. (Rejected) The composite of claim 33, wherein said compatibilizer has a 
melt flow rate of about 40 g/10 min. or more. 

39. (Rejected) The composite of claim 33 wherein said compatibilizer has a 
melt flow rate of from about 20 g/10 min. to about 50 g/10 min. 

40. (Rejected) The composite of claim 33, wherein said unsaturated styrene- 
isoprene-styrene block copolymer and said compatibilizer are present in a ratio from 
about 95:5 to about 80:20. 
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41. (Cancelled) 

42. (Rejected) The composite of claim 33, wherein said styrene-isoprene- 
styrene and styrene-butadiene-styrene are present in said blended composition in a 
ratio of about 2:1. 

43. (Rejected) The composite of claim 33, wherein said compatibilizer has a 
styrene content by weight of at least about ten percent. 

44. (Rejected) The composite of claim 33, wherein said compatibilizer has a 
styrene content by weight of at least about twenty p ercen t 7 

45. (Rejected) The composite of claim 33, wherein said compatibilizer has a 
styrene content by weight of at least about thirty percent. 

46. (Rejected) The composite of claim 33, wherein said compatibilizer has a 
styrene content by weight of at least forty percent. 

47. (Rejected) The composite of claim 33, wherein said nonwoven material 
comprises a necked, spunbond material. 

48. (Rejected) The composite of claim 33, wherein said nonwoven material 
comprises a corrugated, spunbond material. 

49. (Rejected) The composite of claim 33, wherein said nonwoven material 
comprises a meltblown material. 

50. (Rejected) The composite of claim 33, wherein said composite has a first 
cycle hysteresis value of less than about 70 percent. 

51 . (Rejected) The composite of claim 33, wherein said blended composition 
further comprises a polyolefinic polymer. 
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52. (Rejected) The composite of claim 51 , wherein said unsaturated styrene- 
isoprene-styrene block copolymer and said compatibilizer are present with said 
polyolefinic polymer in a ratio from about 20:80 to about 40:60 unsaturated styrene- 
isoprene-styrene block copolymer and compatibilizer to polyolefinic polymer. 

53. (Rejected) The composite of claim 51 wherein said unsaturated styrene- 
isoprene-styrene block copolymer and said compatibilizer are present with said 
polyolefinic polymer in a ratio from about 95:5 to about 80:20 unsaturated styrene- 
isoprene-styrene block copolymer and compatibilizer to polyolefinic polymers 
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9- EVIDENCE APPENDIX 

None 
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10. RELATED PROCEEDINGS APPENDIX 



None 
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